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CUSTOMARY LAW IN MODERN ENGLAND. 

The nature of customary law has been for ages a sub- 
ject of vehement discussion. Among the causes which 
might be suggested in explanation of divergences of opin. 
ion, at least three deserve a preliminary notice : the eternal 
mobility of fact, the despotism of ulterior purpose, and 
the confusion of legal theory with legal fiction. 

The eternal mobility of fact. The ever-changing nature 
of the material with which the student in the social sciences 
has to deal makes all his generalisation provisional. Each 
decade adds its contribution to the raw material ; and each 
generation, however sensible it may be of its indebtedness 
to the past, lies under the eternal necessity to give its own 
account of things or rest a defaulter. The garment which 
was devised for the ancestor, however cunningly shaped, 
will never quite fit the heir, and may at times be indeed 
ludicrous. The part of custom in the social life is no ex- 
ception to the rule. A theory about it which has become 
established ought in all probability to be obsolete. The 
most superficial examination of its history will convince 
us that its importance and authority have varied indefin- 
itely from age to age. There have been periods when it is 
paramount ; periods when it seems a mere fiction to conceal 
a judicial activity; periods when it is reverenced and 
periods when it is denied. Needless to add, similar diver- 
gences exist with regard to different countries. He would 
be a rash student who should contend that the refusal of 
French jurists to admit the law-creative power of custom 
in modern France, is a valid proof for jurists who have to 
deal with a non-codified system of law. Researches in 
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Comparative Law and Comparative Legal History have 
accordingly a varying value according to the particular 
point of view. The value is only persuasive for English 
lawyers who are anxious for a theory which will fit pre- 
cisely the facts of modern English Law. In the present 
enquiry, only the more modest and more practical object 
is pursued. The task of constructing a universal theory 
of customary law which shall relate to the past as well as 
the present, to uncivilised and civilised, to Hindu, Celt, 
Teuton and Roman, I leave to the philosopher of legal 
history who shall have the courage to venture upon the 
undertaking. 

The despotism of ulterior purpose. Accounts of cus- 
tomary law have been written, less often to represent actu- 
alities, than to promote an ulterior purpose — to justify a 
political or constitutional policy, to secure the triumph of 
Roman Law at the expense of local laws, to justify or deny 
the validity of judicial legislation, or to support some a 
priori theory of the nature of law in general. As a result, 
that which may have purported to be scientific has been in 
reality polemic. It is not surprising that a theory which 
in its time has played so many parts should present strange 
metamorphoses not to be accounted for by any variations in 
the raw material. Canonists and post glossators wrangled 
about the nature of the mental element in the conception 
of custom, opinio necessitatis, more concerned to secure the 
sanction of classic texts than to represent the real facts of 
mediaeval life, and apt to find a solution of their difficulties 
in various interpretations of a tacit consent of the populace 
regarded atomistically in accordance with classic models. 
In the hands of jurists of a later time, the tacit consent of 
the people was superseded by the doctrines of the juridic 
sentiment of a People, a conception mystic and a priori. 
Still later the standpoint was again individualistic. It was 
no longer the people who counted, but only those espe- 
cially concerned in the custom, those who were to fall un- 
der the relation which the custom was destined to govern. 1 
So too, if we turn from the mental to the material element 
in custom, we find equally important divergences of opin- 
ion which are apparently inspired by merely a priori con- 

1 Cf. the historical sketch by M. Lambert, Etudes de droit commun 
legislatif, pp. m-173. 
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ceptions. The school of Savigny and Puchta, under the 
spell of an excessive subjectivism, was prepared to dis- 
pense with its existence altogether. 

The confusion of legal theory with legal fiction. Juristic 
controversies have been darkened by a confusion between 
legal theory and fiction. What is dignified as legal theory 
is often no better than a transparent fiction, or at best a 
blending of both, or a transition from one to the other. 
When first expressed, the theory was perhaps a true rep- 
resentation of the lacts with which lawyers as such were 
concerned. Time has changed those facts, but the theory 
remains. The distinction under consideration must not be 
confused with the distinction between Constitutional Law 
and Convention. With the last mentioned, the lawyer as 
such is not directly concerned. The distinction is rather 
that between the rational and the merely nominal version 
of legal facts. Two familiar instances may be quoted in 
illustration. It is sometimes said to be legal theory that 
English statutes are made by the King with the assent of 
the Lords and Commons. In reality they are made by Par- 
liament with the assent of the King. The older theory is 
interesting as an explanation of the origin of certain con- 
stitutional forms, but it has long since ceased to answer to 
actualities. Again, it is often said that English judges only 
apply pre-existing law. In point of fact, they often intro- 
duce new rules which have no foundation in either pre- 
existing Law or Custom. The older theory on the subject 
survives, however, and even when its fictitious character is 
admitted, is apt to reassert itself in some form or other. 
Lest such dangers should prove imaginary, I will quote 
what appears to me to be an example in a recently published 
work of no less distinguished a scholar than Mr. Bryce. 
The learned author, while admitting the reality of judicial 
legislation, proceeds to dispose of the view that such legis- 
lation may be regarded as effected in furtherance of a 
Sovereign delegation. 

" The theory of the English Law and Constitution has remained, in 
these points, substantially unchanged. That theory is that the judges of 
the Common Law Courts are nothing more and nothing less than the 
officers who expound and apply the Common Law, a body of usages held 
to be known to the people, and by which the people live." 1 

1 Essays in History and Jurisprudence, II, p. 270. 
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We cannot suppose that Mr. Bryce is ignorant of the 
fact that judges legislate, since he expressly admits it. He 
denies, however, that they legislate as delegates of the 
sovereign power, and his reason for this is a legal theory 
which, by his own initial statement, is a fiction. It is dif- 
ficult to see how one can uphold the view that judges 
make law, and then call in evidence the theory that the)' 
make no law, but only declare custom as a proof of the 
authority by which they act. Similar examples from the 
works of less distinguished authors might be added in- 
definitely. A sound legal theory should explain, or at 
least represent, those realities of which so-called legal 
theory is frequently not more than very deceptive evi- 
dence. 

The moral of the foregoing considerations may be 
briefly stated. A sound theory of customary law must 
be based on the existing facts, and not upon any a priori 
conception of the nature of law in general, or upon any 
of the many fictions which mask as legal theories. As 
regards English Law, certain of these basic facts are 
quite clear. Before proceeding to their statement, how- 
ever, I wish to insist upon the necessity of distinguishing 
between two kinds of custom which are often confused. 
There is the custom of a people or class; there is the 
custom of the courts. The distinction is frequently over- 
looked! and statements are made in regard to custom as 
embracing both kinds which really bold only with regard 
to one. Both kinds may be ultimately embraced in a 
single theory. At the outset it is imperative to distin- 
guish between them. I propose accordingly to dwell at 
some length on custom in the sense of popular, as dis- 
tinct from merely judicial, usage. 

The first and most obvious of the facts with regard to 
popular custom relates to its character as an important 
source of legal rules in time past. A very large part of 
the English Common Law, from whatever power it may 
have gained its authority as law, has been developed as 
rule by the processes of popular observance. 

A second fact is that custom remains, and must continue 
to remain, a source of legal rules. So long as a people is 
progressive, the need for new regulation will be felt by 
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each generation. Inevitably the official agencies for meet- 
ing that need will be imperfect. So long as they are im- 
perfect, the generations will be compelled to work out their 
own salvation, whether under the influence of an irresistible 
juridic sentiment, or in the consciousness of a purposeful 
adaptation to new conditions. Statutes and judicial deci- 
sions in particular cases may anticipate the process, or may 
give to it a formal sanction. The process goes on eternally 
in obedience to a law which is higher than judge or legis- 
lator, and is founded in the very nature of man. Said 
Cockburn, C. J., delivering a judgment of the Court : 

" Usage adopted by the Courts, having been thus the origin of the 
whole of the so-called Law Merchant as to negotiable securities, what is 
there to prevent our acting upon the principle acted upon by our predeces- 
sors, and followed in the precedents they have left to us ? Why is it to be 
said that a new usage which has sprung up under altered circumstances is 
to be less admissible than the usages of past times ? Why is the door to 
be now shut to the admission and adoption of usage in a matter altogether 
of cognate character, as though the law had been finally stereotyped and 
settled by some positive and peremptory enactment?" 1 

That custom is often posterior to judicial decision is 
another fact about which no difference of opinion is pos- 
sible. Under the pretense of declaring custom judges fre- 
quently give rise to it. The phenomenon is ancient as well 
as modern. 

" Above.all local customs," declare Pollock and Maitland in speaking 
of justice under the Norman kings, " rose the custom of the King's Court. 
The jurisprudence of this court, if one may use so grand a phrase, was of 
necessity a flexible, occasional jurisprudence, dealing with an unprecedented 
state of affairs, meeting new facts by new expedients, wavering as wavered 
the balance of power between the king and his barons, capable of receiving 
impressions from without, influenced by the growth of Canon Law, influ- 
enced perhaps by Lombard learning, modern in the midst of antique sur- 
roundings. ... It was not a jurisprudence that had been transplanted 
from Normandy ; but it had been developed by a court composed of 
Frenchmen to meet cases in which Frenchmen were concerned. . . . 
The future was to make the jurisprudence of the King's Court by far the 
most important element in the law of England." 2 

The facts of mediaeval history thus suggest the evolu- 
tion of legal rules through judicial decisions based on 

1 Goodwin v. Robarts (1875) L. R. 10 Exch. 337, 352. 

2 Pollock and Maitland, History of English Law, I. 85-6. 
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equity rather than law, but tending to harden into a judi- 
cial usage, and thereby to create or to shape popular usage. 
In speaking of the age of Bracton, the learned authors just 
quoted remark: 

" Even the knights who were employed to take assizes in their shires, 
though they had read no law, would believe that they knew the law and 
custom applicable to the cases that came before them. Every man who 
does his duty knows a great deal of law and custom ; the difficulty is to 
persuade him that he does not know everything." 1 

Finally, as regards the relation of popular customs to 
law, it is necessary to distinguish between several classes. 
There are customs which the people observe, in relation for 
example to such matters as the details of manner and cos- 
tume, which are not law and in all probability never will 
become law. There are customs which, though they may 
hereafter satisfy the tests which the judges have affirmed 
for their guidance, do not satisfy these tests at the present 
time. These are not now laws, though they may easily 
become so. Again, there are customs which have been 
definitely adopted by the judges. These are undoubtedly a 
part of the law of the land. " When a general usage has 
been judicially ascertained and established," said Lord 
Campbell, " it becomes a part of the law merchant, which 
courts of justice are bound to know and recognize.'' 2 
Lastly, there are customs which, though they have not been 
definitely adopted by the judges, nevertheless appear to 
satisfy the judicial tests. The precise legal character of 
these is a matter about which different opinions are enter- 
tained by different writers. I propose to consider the 
question in some detail. 

According to the more popular doctrine, customs may be 
laws, and not infrequently are laws, even before their adop- 
tion by the Courts. The arguments by which this doctrine 
is supported deserve careful attention. We are told that it 
corresponds with the language of the judges, and that it is 
implied in the retrospective operation given by judges to 
customs of which they approve. We are told also that 
customs are laws because they will be enforced, and be- 
cause the judges are bound X.o enforce them. 

1 Pollock and Mahland, History of English Law, I. 163. 
2 Brandao v. Barnett (1846) 12 CI. and F. at p. 805. 
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The argument from the language of the judges is open 
to suspicion. What judges do and what they profess to do 
are not always the same, and the latter is only evidence of 
the former, — often very misleading evidence. In particu- 
lar, the judicial theory of customary law seems to have 
been elaborated less to reveal facts than to conceal them. 
It has been, not a scientific analysis of custom, but a fiction 
to serve useful purposes. The judge, like the priest, has 
legislated, but whilst the latter has attributed his activities 
to a Supernatural origin, the former has been content to 
throw the weight of responsibility upon the very mundane 
shoulders of the community at large. Sometimes enforc- 
ing custom, sometimes creating custom, judges have found 
the formula of immemorial usage a convenient cloak be- 
neath which the}' might perform no end of tricks to dazzle 
the credulous. In particular, we in this later day cannot 
too much admire the ingenuity with which judges in a past 
age have made royal justice prevail under the pretence of 
declaring popular usage, in reality deposing usage in the 
name of usage. Yet, if we would substitute rational 
theory for ancient and once serviceable fiction, we must 
recognize that judges have made and continue to make 
laws, and that in consequence the language of the judges 
in relation to such subjects as the true nature of custom 
must be regarded with considerable suspicion. Like the 
evidence of a discredited witness, it may be true, but we 
are not entitled to assume its truth in the absence of other 
and more convincing testimony. 

The argument which is based upon the retrospective 
operation of the judicial adoption of custom deserves a 
more serious attention. It is supported by no less an 
authority than Professor Holland. 

" To such customs as come up to a certain standard of general recep- 
tion and usefulness the Courts give operation, not merely prospectively 
from the date of such recognition, but also retrospectively ; so far imply- 
ing that the custom was law before it received the stamp of judicial authen- 
tication. The contrary view, supported by Austin, is at variance with 
fact." 1 

The language suggests that the retrospective operation 
of the judicial adoption of a custom is a proof that the cus- 
1 Jurisprudence, 9th Ed., p. 57. 



568 COLUMBIA LAW REVIBW. 

torn is already law. Such a view, however, would compel 
us to hold that rules of law which have been founded on 
principles of public policy and adopted in judicial decision 
were law before so adopted. The rules of law relating to 
undue influence, to take a familiar illustration, have been 
developed by the judges and applied retrospectively. 
They were not laws, however, prior to such adoption. 
That laws should not be made to bind retrospectively is a 
rule of expediency, not an a priori necessity. It is a rule 
which applies, moreover, with much greater force to the 
judicial applications of public policy than to the judicial 
adoption of popular custom, since people are more to be 
blamed for violating a rule with which they have been 
acquainted in the form of a popular usage, than for vio- 
lating a rule which perhaps represents no more than the 
judicial perception of the expedient. In short, we have to- 
reckon with the fact that the State is a very imperfect in- 
stitution. It cannot foresee all possible contingencies, in 
particular, how far general rules of law should be modified 
on particular occasions or in particular localities. Its chief 
function is the maintenance of some kind of order, and in 
the fulfilment of this function its organs employ devices 
which, while they reveal imperfections, are often rendered 
inevitable by those imperfections. 

Other arguments in support of the position that custom 
may be law prior to judicial recognition dwell upon the 
reality of the deference which judges undoubtedly display 
towards certain customs. " Custom is law," writes Pro- 
fessor Salmond, " not because it has been recognized by the 
Courts, but because it will be so recognized, in accordance 
with fixed rules of law, if the occasion rises." 1 Doubtless,, 
the emphasis in this passage is intended to be laid on the 
words, "in accordance with fixed rules of law," — a subject 
to which I shall return later. For the present, I may re- 
mark that not everything which will be enforced hereafter 
is now law. As I have implied in previous argument, the 
justice which it is the function of the courts to administer 
is wider than law. In a world where all things were ideal,, 
the judge would have no more to do than to ascertain the 
facts and apply to them the rule of law. In the world in 

'Jurisprudence, p. 154. 
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-which we live, there is often no precise rule to apply to the 
group of facts which demand adjudication, either because 
the occasion has been wholly unanticipated, or else be- 
cause the matter of dispute falls within the scope of 
some legal rule, which is so general in its character 
as to leave considerable latitude in its application. 
In either case the precise rule which the judge 
applies is not necessarily law before such application. It 
may be added that it does not necessarily become law by 
such application. For although judges are constantly 
adding to the specific rules of law, working out in concrete 
and definite form standards of duty implied in the judicial 
conception of reasonableness, the process is carried on with 
very considerable caution, and subject to the judicial con- 
sciousness that in a world where possible combinations of 
fact are infinite, the proper elaboration of legal rules can 
never be carried to an extent which shall leave no discretion 
in the application. Sir William Markby writes: 

" There are many rules made use of in English courts of justice 
which hover upon the borders of law, and we are hardly able to say 
whether they are legal rules or not. . . . There was at one time a 
struggle to establish a rule of law as to whether it was a breach of duty for 
the servants of a railway company to call out the name of a station before 
a train had reached the platform : for a time it seemed likely to be recog- 
nized that this was a matter of law, but it is now settled that each tribunal 
must determine in each case what is reasonable. ... To say that a 
standard is to be applied by the jury is the same thing as to say that the 
standard is' not a legal one. But the non-legal standard is also applied in 
courts when there is no jury, and the nature of the standard does not 
depend upon the person who applies it." 1 

Finally, it is often stated that judges are bound to decide 
in accordance with custom. The statement, unless it be 
merely a platitude on the same level as the assertion that the 
judges are bound to use their common sense, is merely a 
restatement of the point in dispute. Whether we say that 
judges are bound to apply some customs because they are 
laws already, or that some customs are laws already because 
the judges are bound to apply them, we must in either case 
make good the statement by adequate proof. I have 
attempted to show that the arguments most commonly 
advanced in support of the position that customs are laws 
1 Elements of Law, pp. 19, 20 and note. 
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before adoption are severally inconclusive. I propose now 
to state other arguments which tend to suggest that custom 
is a highly persuasive, rather than a legally binding, source 
of legal rules. Before doing so, however, it may not be 
superfluous to remark that there are differences of degree, 
as well as of kind, between the many historical sources from 
which judges draw rules for application to particular cases. 
If we are comparing two such historical sources as a statute 
of the realm and the Code Napoleon, the difference is one of 
kind. If, on the other hand, the historical sources under 
comparison be a modern text-book of high repute and the 
literature of Roman Law, the difference is one of degree. 
According to the English theory of precedents, the proposi- 
tion necessarily involved in a decision needs to be distin- 
guished,* not merely from the obiter dicta, but even from the 
judicial declaration of the grounds of the decision itself. 
The theory involves the recognition of three historical 
sources of which one is binding and two are persuasive, but 
of very different degrees of authority. " The practice of 
conveyancers amounts to a very considerable authority," de- 
clared Lord Eldon. 1 The judgments of the Privy Council, 
sitting as a Courtof Appeal from the colonies, undoubtedly 
exercise a strong influence upon English courts in general. 
When it is once clearly realized that a much greater judicial 
deference to one historical source than to another does not 
imply of necessity a difference of kind, when it is once seen 
that there are sources of every degree of persuasiveness, 
sources which no self-respecting judge can afford to over- 
look, and sources whose authority is so slight as to leave 
judicial discretion unfettered, we shall be the more prepared 
to consider whether custom in modern English Law is a 
legally binding source of law or only one of the highest of 
the persuasive sources. 

The first of the arguments which seem to favor the 
view that custom is not law until it has been judicially 
adopted, is associated with the fact that courts never enforce 
custom as such, but only enforce custom as satisfying cer- 
tain tests which the courts themselves have imposed. If 
we are to make of any custom a rule of law before adoption, 
we must argue that the judge is as helpless to amend or 

1 Smith v. Earl Jersey (1825) 3 Bligh 444. 
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reject it as he would be to act in either of these ways 
towards precedent. It becomes, then, important, to examine 
the tests which are alleged as differentiating customary law 
from mere usage. 

What, then, are the tests ? To answer the question we 
need to distinguish between three kinds of customs : (i) 
General customs, i. e. those which, though they may apply 
to particular classes of the community, are not limited to 
particular localities; (2) Particular customs, i. e., those 
which are so limited ; (3) Customs which are deferred to, 
not as binding rules of conduct, but as affording an 
explanation or interpretation of some agreement ; e. g., to 
show that in the lease of a rabbit warren the word thousand 
meant in that particular part of the county twelve hundred. 
Such customs are ordinarily usages of a particular trade or 
district, of whose existence the contracting parties must be 
assumed to have been conscious. They are not subject to 
ordinary rules for testing the validity of customs, and do 
not concern us here. With respect to the first two classes, 
we can scarcely do better than refer to certain learned 
authors who expound the more popular doctrine. Sir 
Frederick Pollock states the general conditions required 
for the validity of particular custom as follows : 

1. The custom must be reasonable, that is, it must not be 
repugnant to any fundamental principle of justice or law. 
u A custom is void which purports to enable an officer of a 
corporation to give a conclusive certificate in a matter in 
which the corporation is interested." 1 

2. The custom must have a reasonable commencement. 

3. It must be certain. 

4. It must be ancient. 

5. It must be continuous, and must be regarded by the 
persons concerned as a binding rule, not as a matter of 
individual choice. 2 

Professor Salmond, after observing that a custom, in 
order to be valid as a source of law, must conform to cer- 
tain requirements laid down by law, proceeds to state that 
the chief of these are as follows : 

l Day v. Savadge (1614) Hobart 85. 

2 First Book of Jurisprudence (1896) pp. 264-6. 
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i. The custom must be reasonable. " The authority of 
usage is not absolute, but conditional on a certain measure 
of conformity with justice and public utility." 

2. The custom must be accompanied by the intellectual 
element, opinio necessitatis, " the conviction on the part of 
those who use a custom that it is obligatory, and not 
merely optional." 

3. It must be consistent with statute law. 

4. It must have existed from time immemorial. But 
this is applicable to particular customs only. " If he who 
disputes its validity can prove its non-existence at any time 
between the present day and the twelfth century, it will 
not receive legal recognition." 

5. It must be consistent with the common law. This 
is applicable only to recent custom. " Modern custom 
possesses constitutive, but no abrogative power. . . . 
Immemorial custom, on the other hand, can destroy as well 
as create, so far as the common law is concerned." 1 

The fourteenth edition of Stephen's Commentaries 
(1903) contains the following account of general and par- 
ticular customs : 

I. General customs. "These form the Common Law in its stricter 
signification. . . . But here a very natural, and very material, question, 
arises. How are these general customs or maxims to be known, and by 
whom is their validity to be determined ? The answer is, by the judges of 
the several courts of justice. They are the depositaries of the laws ; the 
living oracles, who in all cases of doubt must decide according to the 
law of the land. Their knowledge of that law is derived from ex- 
perience and study, from the ' viginti annorum htcubrationes ' which For- 
tescue mentions, and from being long personally accustomed to the judi- 
cial decisions of their predecessors. And indeed, these judicial decisions 
are the most authoritative evidence of the existence of the common law. 
. . . And thus much for the first ground and chief corner stone of the 
laws of England, which is general immemorial custom, or common law, 
from time to time declared in the decisions of the courts." 

II. Particular customs. " The second branch of the unwritten law of 
England consists of ■particular (or special) customs affecting only the in- 
habitants of particular districts ;* and a custom of this kind it is usual to 
designate by the word custom simply, to distinguish it from the common 
law, or the general customs already spoken of. . . . The Law Mer- 
chant is not local, nor is its obligation confined to any particular district. 
Hence it cannot with propriety be considered as a special custom. The 

1 Jurisprudence (1902) pp. 140-9. 
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usages of particular trades, where not restrained to some particular local- 
ity, must also be excluded, and for the same reason, from the technical 
name of customs. For, if there be any such usage of immemorial observ- 
ance, authenticated by judicial decisions, it will form, according to our de- 
finition, part of the general law of England. If there be any sanctioned 
by Act of Parliament, it will constitute part of statute law. But for the 
rest, the want of any peculiar locality determines these usages to be no 
customs, and they are consequently no rules of law at all. .' . . The 
rules relating to particular customs regard rather the proof of their exist- 
ence, their validity, and their usual method of allowance when proved . 
First, as to proof. As to gavelkind and Borough-English, the law takes 
particular notice of them. ... All other special customs must be ex- 
pressly pleaded, and their existence must be shown, not merely that the 
thing in dispute is within the custom alleged. . . . When a custom is 
actually proved to exist, the next inquiry is into the validity of it. To make 
a custom good the following are necessary." The custom must be : 

1. Immemorial. 

2. Continuous. 

3. Undisputed. 

4. Reasonable. 

5. Certain. 

6. Obligatory. 

7. Consistent with other custom. 

"Next as to the allowance of special customs. No custom can of 
course prevail against the express provisions of an Act of Parliament. But, 
apart from this restriction, a custom, being in derogation of the general 
law, must be construed strictly. . . . But though customs must be 
strictly, yet they need not in every case be literally, construed." x 

With the above accounts of custom it may be interesting 
to add the following statement from an article by Mr. F. A. 
Greer, on Custom in the Common Law: 

" It was in reference to ' particular customs ' that the well known tests 
of the validity of custom were laid down. It was said that the validity of 
a custom depended on its being (1) certain and unambiguous, (2) reasona- 
ble, (3) on its having existed from time immemorial. And it was further 
added that it should not ' exalt itself ' upon the prerogative of the king : 
Nullum tempus occvrrit Regi. . . . The first condition, certainty, is 
indeed applicable to all cases where custom is suggested as the basis of 
rights. But it is not properly a condition at all. It merely amounts to the 
obvious proposition that a custom is a different thing from a variable prac- 
tice. . . . Both the second and third conditions are properly applicable 
only to particular or local customs. They were used by courts of law as a 
means of checking the indefinite growth of local customs." 2 

1 Stephen's Commentaries (1903) pp. 20-30. 

2 Law Quarterly Review, IX, 1 56-7. 
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A comparison of the foregoing accounts suggests sev- 
eral interesting facts. As regards general customs, for ex- 
ample, it is affirmed by Professor Salmond that they must 
be reasonable, obligatory, in conformity with statute law 
and, unless immemorial, in conformity with common law. 
On the other hand, Mr. Greer repudiates such tests as 
reasonableness and antiquity, whilst in Stephen's Commen- 
taries all legal validity is denied to the custom until it has 
been "authenticated by judicial decisions." In other words, 
one of these authors holds some general customs to be law, 
another seems to be disposed to hold all general customs to 
be law, whilst a third will admit no general custom to be 
law except as judicially sanctioned. With regard to par- 
ticular customs we find a nearer approach to unanimity, at 
least to the extent of an agreement that some particular 
customs are laws before being judicially adopted. But im- 
mediately we turn to enquire which particular customs, 
unanimity is at an end. One writer proposes five tests, 
another four, a third eight, and a fourth three. Although 
the divergences are in reality less serious than this merely 
numerical test might be held to imply, their very existence 
is suggestive. It impels us to ask whether, in a more 
rational view of the tests of the validity of customs, we 
should not regard them less as qualifications of rules of law 
than as the qualifications of candidates for rules of law, — a 
matter in regard to which differences of opinion are less 
serious. 

Such a view receives some encouragement from a con- 
sideration of the traditional attitude of the judges in relation 
to the tests of the validity of custom. Particular customs, 
to deal first with the more difficult instance, have not been 
received into the law in time past as a matter of course. 
In the first part of Coke's Institutes we find a very interest- 
ing paragraph in which the question is raised as to what 
customs may be alleged in an upland town, and what in cities 
and boroughs. The note of the learned Editors remarks : 

" The privilege of having special customs, derogating from the Com- 
mon Law, is in general denied to inferior places, such as upland towns, not 
being either cities or boroughs, and hamlets ; though it is allowed to larger 
or more important districts, such as counties, manors, hundreds, honors, 
cities and boroughs. The special cases hinted at by Lord Coke as an ex- 
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ception to this restraint, seem to be those in which the custom tends to ad- 
vance some right recognised by the Common Law." 1 

Again, the use that is made by judges of the test of 
reasonableness, as to the existence of which all authorities 
are agreed, is very suggestive. The general disposition of 
Coke in regard to customs is expressed in the familiar state- 
ment " Consuetudo is one of the maine triangles of the lawes 
of England ; those lawes being divided into common law, 
statute law, and custome." When, however, the great 
judge is dealing with the statement that customs must not 
be against reason, he adds significantly, " This is not to be 
understood of ever)' unlearned man's reason, but of artificial! 
and legal reason warranted by authority of law : Lex est 
summa ratio." 2 Later on, in discussing the validity of a 
custom, alleged to be ancient, that every tenant within a 
certain manor who marries his daughter without the Lord's 
consent shall pay a fine to the Lord, the learned author 
follows Littleton in repudiating the custom as contrary to 
reason. 

" Some have thought that such a custome generally within the manor 
should be good. But the answer is, that though it may be so in a particu- 
lar case upon such a special reservation of such a fine upon a gift of land, 
yet to claime such a fine, by a generall custome within the manor, is against 
the freedome of a freeman, that is not bound thereunto by particular 
tenure." 3 

The element of certainty has been a further means of con- 
trolling custom. Thus in the case of Nailor, qui tam, v. 
Scott, where a custom had been found by a jury " that every 
housekeeper in the parish of Wakefield having a child born 
there, should, at the time when the mother was churched, 
or at the usual time after her delivery when she should be 
churched, pay tenpence to the vicar," the court determined 
that the custom was bad for uncertainty, since the usual time 
for women to be churched was not alleged. 4 Of all the 
tests, however, perhaps the one which might be expected 
to have required most elucidation is that described as 
opinio necessitatis. The general meaning of this test came 
under discussion in the interesting case of Meyer v. 

1 Coke on Littleton (1817) 1 10b. 2 Coke on Littleton, 62a. 

3 Coke on Littleton, 139b, 140a. 

* Smith's Leading Cases, 10th Ed., I, p. 532. 
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Dresser. 1 In that case the attempt was made to establish 
judicially an alleged general custom giving to a consignee 
of goods, or an endorsee of a bill of lading the right to de- 
duct the value of missing goods from the freight. It was 
held by the judges that the alleged custom was merely a 
convenient practice for settling undisputed claims, and not 
applicable in case of contested rights, — a mode of settling 
accounts, not a foundation on which to rest a legal claim. 
Apparently, however, the difficulties involved in the con- 
ception of opinio necessitatis have not received an adequate 
attention at the hands of English judges or English lawyers 
or jurists. A perusal of the controversial literature of the 
Continent upon the point might serve to warn us against 
too hastily underestimating the difficulties which are really 
involved. 2 

As regards general customs, the leading modern case is 
Goodwin v. Robarts. 3 I shall venture to quote certain 
dicta from the judgment of this case, though with some 
hesitation, for the reason that the judges as a body have so 
clung to the fiction that they only apply pre-existing law, 
that their real attitude is more to be gathered from a con- 
sideration of the facts of many decisions than the language 
of the judges in any one. Curiously enough, however, in 
the leading modern case, the very language of the judges 
will be seen to favor the interpretation of judicial decision 
as transforming custom into law. The judgment of the 
Court (Cockburn, C. J., Mellor, Lush, Brett and Lindley, 
JJ.) contains the following statements : 

"The substance of Mr. Benjamin's argument is, that because the 
scrip does not correspond with any of the forms of the security for money 
which have hitherto been held to be negotiable by the Law Merchant, and 
does not contain a direct promise to pay money, but only a promise to give 
security for money, it is not a security to which, by the Law Merchant, the 
character of the negotiability can attach. Having given the fullest con- 
sideration to this argument, we are of opinion that it cannot prevail. It is 
founded on the view that the Law Merchant thus referred is fixed and 
stereotyped, and incapable of being expanded and enlarged so as to meet 
the wants and requirements of trade in the varying circumstances of com- 
merce. . . . The Law Merchant is neither more nor less than the 

1 (1864) 33 L- J- C. P. 289. 

2 Lambert. Etudes de droit commun legislatif, I, pp. 120 et seq. 

3 (1875) L. R. 10 Exch. 337. 
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usages of merchants and traders in the different departments of trade, 
ratified by decisions of Courts of Law, which, upon such usages being 
proved before them, have adopted them as settled law with a view to the 
interests of trade and the public convenience. ... By this process, 
what before was usage only, unsanctioned by legal decision, has become 
engrafted upon, or incorporated into, the common law, and may thus be 
said to form part of it." 

The judgment proceeds to discuss the history of the 
development of the Law Merchant, and then continues : 

"But Holt having become Chief Justice, a somewhat unseemly conflict 
arose between him and the merchants as to the negotiability of promissory 
notes, whether payable to order or to bearer, the Chief Justice taking what 
must now be admitted to have been a narrow-minded view of the matter, 
setting his face strongly against the negotiability of these instruments. The 
inconvenience to trade arising therefrom led to the passing of the statute 
of 3 and 4 Anne, c. 9." 

The Court, after considering later judicial controversies, 
proceeds to ask : 

" Why is it to be said that a new usage which has sprung up under 
altered circumstances, is to be less admissible than the usage of past times? 
. . . The universality of a usage voluntarily adopted between buyers 
and sellers is conclusive proof of its being in accordance with public con- 
venience ; and there can be no doubt that by holding this species of security 
to be incapable of being transferred by delivery ... we should cause 
great public inconvenience." * 

In reviewing the preceding argument, I may remind 
the reader that discussion has turned, not upon the ques- 
tion whether judges should defer to usage, but upon the 
question whether they are bound by usage. I began the 
consideration of this question by remarking the inconclu- 
sive character of the arguments commonly held to justify 
the traditional view. The language of the judges, for 
example, is open to considerable suspicion in view of the 
persistence of the fiction of judicial incompetence to add to 
the law. Until that fiction is definitely rejected, we can 
hope for no sound theory of the relation of the judges to 
the development of new rules. Again, that the judicial 
adoption of custom is retrospective proves nothing, for this 
is a characteristic of judge-made law in general, an inevi- 
table result of the imperfection of human institutions, the 

1 (1875) L. R. 10 Exch. 352. Cf. also Rumball v. Metropolitan Bank 
(1877) L. R. 2 Q. B. D. 194. 
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sacrifice of formal justice that in the long run substantial 
justice may be done. The fact that judges often base their 
decision upon custom is paralleled by the fact that judges 
often base their decision upon convenience; in determining 
the significance of all such action, we must remember that 
in the unideal world wherein we live, justice is wider than 
law ; that much to which judges pay great deference is in 
no sense law and does not even of necessity become law as 
a result of the judicial decision. 

On the other hand, there are real difficulties in the way 
of calling customs, as such, laws. Tests exist for deciding 
what customs are to determine or influence judicial action, 
but the writers who tell us what these tests are, differ from 
one another in important respects. The use, moreover, 
which judges make of the tests, and the important role 
which the argument from convenience plays in the judicial 
trials where customs have been approved, tend to confirm 
a suspicion of the existence of a fundamental difference 
between the attitude of the judges in dealing with custom, 
and their attitude in dealing with sources of law which are 
undoubtedly binding. 

Among the binding sources of law, however, there are 
two classes which raise at this point some real difficulties. 
The precise conditions under which precedents are binding 
are nowhere clearly stated. By-laws it is said must be in 
conformity with the general law of the land, intra vires, 
reasonable, just, certain, etc. 1 As probably no one would 
deny that precedents and by-laws are binding sources of 
law, it might seem that the value of the preceding argument 
as to the tests of custom is seriously, if not fatally, preju- 
diced. I do not think, however, that it would be difficult 
to establish a real difference in modern judicial admin- 
istration between the application of a precedent or a by- 
law and the application for the first time of a popular cus- 
tom, — a difference that, as regards the test of reasonable- 
ness, for example, might be expressed by saying that prece- 
dent and by-law bind unless obviously unreasonable, whilst 
a custom must be proved positively to be reasonable and 
in accord with public convenience. Moreover, that the line 
between the binding and the persuasive sources of legal 

1 Cf. Adler, The Law of Corporations, p. 63. 
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rule should be drawn somewhere beneath precedent and by- 
law and above popular custom, is made a priori probable by 
certain leading tendencies of the social evolution. To set 
forth these tendencies at length would imply a treatise: it 
is sufficient for the present purpose to briefly indicate them. 
In the first place, the tendency of social evolution is towards 
conscious regulatiou in the place of unconscious regulation. 
The struggle for existence goes on eternally, but the knowl- 
edge of the fact in its practical bearings and implications 
is relatively modern. The knowledge brings farsighted 
action of reflecting human beings in the place of the spon- 
taneous development of rules. Law-making, whether by 
judges or usage, from being largely unconscious tends to 
become increasingly conscious. In the second place, social 
evolution has implied, not merely an increase in conscious 
regulation, but also the development of appropriate organs 
for this regulation. The relative position and importance 
of these organs vary from time to time. A claim on the 
part of one law-making organ to be something other than 
an organ revives older sources of law by inevitable reaction. 
Patrimonial theories of political authority and doctrines of 
an absolute sovereignty, for example, have driven men to 
contend for the aboriginal rights of the unorganized com- 
munity. The general tendency, however, is towards a just 
appreciation of the position of law-making organs, and a 
corresponding limitation of the term law to what is devel- 
oped by organs specially provided by the state for that pur- 
pose. Finally, social evolution has worked for an increas- 
ing definiteness, substituting, as Herbert Spencer would 
say, definite heterogeneity for an indefinite homogeneity. 
In the sphere of law this increased definiteness has told for 
a differentiation of the natural and political bases of law, 
and a differentia'tion of the sources of law into respective 
hierarchies of those which are legal and those which are 
merely persuasive. 

The relation of these tendencies of the social evolution 
to the question immediately under consideration must be 
apparent. Judges and by-law-making authorities are organs 
of the community which, in different ways, are called upon 
to make new law. Their work is, or tends to become, con- 
scious and rational. The products of their legislative action 



580 COLUMBIA LAW RBVIUW. 

are definite and knowable. In all these respects they stand 
on a somewhat different level from popular custom in which 
the spontaneous takes the place of the conscious, the un- 
organized of the organized, the indefinite and unknowable 
of the definite and knowable. It has been long felt to be a 
serious difficulty in the way of the traditional theory of 
custom, that if customs may be law before judicial adoption, 
a part of the law of the land is not only unknown of the 
judges, but is practically unknowable save by the circuitous 
process of proof by evidence of witnesses. A further 
practical proof of difference may be seen in the decline of 
custom as a matter of fact. It is not uncommon nowadays 
to limit the law-making power of custom to particular cus- 
toms, and in regard to these an author who cannot be ac- 
cused of underestimating their importance or authority 
remarks, " The truth is that in modern times there is an ex- 
press demand for legislation as soon as there is any decided 
trend of opinion. Except in matters outside the scope of 
positive law the formation of custom belongs to an archaic 
period in our history." 1 Judicial precedent, not popular 
custom, is the extra-legislative source of law to-day. 

The general conclusion at which I have arrived may be 
expressed in a sentence. When judges, in applying a 
custom which is not yet judicially authenticated, declare 
the custom to have been law previously to the decision, 
they are merely displaying a special form of the fiction of 
judicial incompetence. In the relatively developed charac- 
ter of modern institutions, more especially in regard to the 
development of special organs for the amelioration and 
development of legal rules, it appears to me that the time 
has arrived for a clearer limitation of the contents of law, 
and for the development of a theory of those persuasive 
sources of law (including custom) in cases where there is an 
imperative call either for a new rule or for the variation 
of an existing rule. 

I pass from the discussion of the question as to the 
moment when we are justified in saying of custom that it is 
law, to examine the theory that custom is law, not merely 
before judicial adoption, but independently of such adop- 
tion and by an inherent and ultimate authority of its own. 

1 Pollock, First Book of Jurisprudence, 265. 
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Granted, it has been urged, that a custom comes within the 
judicial conception, and it is treated with all the deference 
due to an Act of Parliament. Judges may make precedent 
a binding source of legal rule; custom is such independently 
of any authority either of a single judge or of a succession 
of judges. 

The theory recalls the period in our legal history when 
competent lawyers doubted whether a statute had any 
authority to overrule usage, and regarded usage as a law- 
creating power co-ordinate with Parliament rather than 
subordinate to it. In our own day it is not custom as such 
which is enforced, but custom as satisfying certain tests 
which the judges themselves have fixed, and which they 
may vary if in their wisdom they think it desirable to do so. 
The real source of the authority of general custom is suffi- 
ciently attested by the requirement that it must be reasona- 
ble, and by the emphasis laid by the judges upon considera- 
tions of public policy and convenience in cases where their 
validity comes before the courts. 1 In respect of particu- 
lar customs, the single circumstance that they must be im- 
memorial in itself disposes of any claim to possess an. 
inherent authority. To hold that they must be well 
established is consistent with such a claim; to hold that 
they must be established from time immemorial is com- 
pletely fatal to it. I conceive that in this matter it would 
be interesting to imagine a country of which the courts 
should assume the right of picking and choosing between 
statutes, saying of some: Yes, these are good; though their 
contents are not quite ideal, they satisfy — as a matter of 
fact — the conditions which we have laid down, and we will 
apply them, if such courts existed I do not think we should 
attribute to statute as such an intrinsic authority. We 
should be more inclined to hold that if the courts had 
picked and chosen among the statutes, and had laid down the 
conditions which must be satisfied by a statute before it. 
would be enforced, such intrinsic authority as existed must 
be looked for rather in the judicial practice than in the 
statutes themselves. 

The emphasis which I have laid upon the test of reason- 
ableness may seem excessive in view of the fact that there 

1 For example, Goodwin v. Robarts (1875) L. R. 10 Exch. 337. 
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was a time in our legal history when it was held that an 
Act of Parliament itself might be void as unreasonable. In 
the face of such a condition of things, it might be urged that 
the requirement that a custom must be reasonable in- 
volves no denial of its intrinsic authority. But we need to 
consider precisely what was meant by the doctrine that an 
Act of Parliament might be void as reasonable. In a 
leading case on this point, the judgment of the court con- 
tains the following significant statement : " Even an Act of 
Parliament made against natural equity, as to make a man 
judge in his own case, is void in itself Jura natures sunt 
immutabilia, and they are leges legum." 1 The view that an 
Act of Parliament might be void as unreasonable was but 
one way of saying that Natural Law was a part of the law 
of the land. The Act of Parliament, in obvious conflict 
with Natural Law, was thus held to be void, as being in 
conflict with a higher law of the State. When it became a 
recognized principle that Natural Law as such was not a 
part of the law of the land, it could no longer be held that 
an Act of Parliament was void as unreasonable. If, on the 
other hand, the question be asked, by what authority to- 
day can a custom be rejected as unreasonable, we can 
make no appeal to Natural Law, or to any express Act of 
Parliament. We can only appeal, and naturally would 
appeal, to the judicially established rule. 

The general conclusion, therefore, is that Custom is law 
when it can be held that the judges are bound to enforce it. 
Though there may be some difference of opinion possible 
as to the moment when this can be said to be the case, I do 
not think there can be any difference of opinion on the 
point that judges are bound, not by any inherent intrinsic 
authority of custom, but by virtue of their own practice. 
To the question why custom is law, no better answer can 
be given than that the judges treat it as such. The custom 
of the people is law, in so far as it is law, by virtue of the 
custom of the courts. Professor Dewey, in discussing the 
view that the judicial recognition of custom as law is due 
to an express or tacit law giving to such customs the effect 
of laws, remarks, " To say that Customs are regarded as 
laws by virtue of a tacit law to that effect, is simply to be g 

1 Dayf. Savadge (1614) Hob. p. 87 
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the whole question. It is to say that custom is law in virtue 
of custom." 1 The criticism receives some support from 
Dr. Willoughby. 2 " The law-creating power of custom," 
argues Professor Salmond, "is an ultimate legal principle. 
We may say, indeed, that it is recognized by precedent, and 
has there its legal source. But it may be said with equal 
truth that the authority of precedent is recognized by, and 
has its source in, custom. One or other of these two propo- 
sitions may be true, but to accept them both is to reason in 
a circle." 3 " These two are co-ordinate legal sources, and 
each operates independently of the other. Custom does not 
rule the law through precedent, any more than precedent 
through custom." 4 

The answer to objections of this kind appears to me 
very simple. The people are not, what the judges are, an 
official organ. It seems to me not only possible, but highly 
important, to distinguish between what the judges do or 
may do, and what unorganized and unofficial groups within 
the community do or maydo. It appears to me a right and 
important step in the direction of a sound theory to hold 
that popular custom enters the law, if not through prece- 
dent, at least through judicial practice; that precedent also 
becomes law by virtue of judicial practice, and that in con- 
sequence the authority of both popular custom and isolated 
precedent find a common basis in the authority of judicial 
practice. Whether that basis be ultimate or not is another 
question. In the view I hold of the matter, we have reached 
a stage in our legal history when a theory of customary law 
inevitably leads us on to a theory of judicial practice in 
general. Such a theory, however, cannot be dealt with in 
the present article, since it would imply, inter alia, an 
account of the prerogatives and limitations of the judicial 
office, and of the relation of the judges to the Sovereign, the 
State, and the People. 

W. Jethro Brown. 

1 Political Science Quarterly, IX, 47. 2 Nature of the State, p. 175. 
3 Jurisprudence, p. no. 4 Ib., p. 155. 



